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I 

I 

IIenky C. Scott, John H. T. Fishkk, Perky Trotter, et al., 

Appellants, 

vs. ; 


The ]\Io.st Worshipful Grand Lodge of Free Ancient and 
Accepted Masons, a Corporation; Charles H. Veney, 
Clifford Walker, et al. I 


a Supreme Court of the District of Columbia. 

In Equity. 

Xo. 4590S. i 


Henuiy C. Scott, John II. T. Fisher, Picrry Trotter, 
Daniel Williams, Ulysses S. Clayton, William I. Herron, 
and Elijah Smoot, IMaintiffs, 


vs. 


The Most Worshipful Grand Lodge of Free Ancient and 

I 

Acce])ted Masons, a Corporation; Charles II. Veney, 
Clifford Walker, William Braxston, Thomas Wise, 
Geor<>-e AV. Chase, Min.u() Sanders, Charles Edward 
Church, Osceo (). Burrows, Thomas D. Koberson, Thomas 
Smith, Maria AVoodson, Lillian Holland, Louise Snowden, 
and Francis Tul)ins, Defendants. ! 


United States of America, i 

District of Cohioihia, ss: \ 

Be it rememl)ered that in the Supreme Court of the Dis¬ 
trict of (''olumbia, at the (hty of AVashington, in said 
District, at the times hereinafter mentioned:, the following 


1—4580a 
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])apers were filed and proee^'diiij^s lind, in tin.* al)()ve-entilled 
cause, to wit: 

1 AhK'iufrff Bill of Coinjild'mf. 

Fil(‘d Octobei' 

In the Suprenu* Court of the nistrict of Colnmhla. 

In Kcpiity. 

Xo. 4:)!H)S. 

Hexhy C. S(T)Tt, .John H. 'W Fisiiki:, Fkimjv TiarriEn, 
Daniel Willianis/Flysses S. Clayton. William 1. Herron, 
and Elijah Smoot, Plaint id's, 

vs. 

The ^Iost AVoirsiiiPFCL (1 i:anl) Lodok or Free Ancient and 
Accepted Masons, a Coi’poration; Charl(‘s II. Veiiey, 
ClilYord Walkin', William Pi'axston, Thomas AVise, 
George AV. ('liase. Mingo Sanders, (diaries Edward 
Church, Osceo O. Furrows, Thomas 1). Koherson, Thomas 
Smith, Maria AA’oodson, Lillian Holland, Louise Snowden, 
and Parallels Tuhins, Defendants. 

For their amended hill of com])laint, the ])lainlifrs, who 
sue ill their own behalf and in liehalf of all others similarly 
situated, who may come in and contribute to the costs of 
this suit, state as follows: 

1. That they'are citizoiis of the Fnited States, residents 
of the District of (’olnml)ia, and sin* in their own I'ight. 

2. That the defendant d'ho .Most Worshipful Grand Lodge 
of P^ree Ancient and Ac('(‘])t«Ml Masons is a corporation, but 
not a stock corpoi'ation, oi'ganized iindei' the laws of tin* Dis¬ 
trict of Columbia and as such is-sued in its own i'ight and is 
hereinafter i'ef(*rred to as “said cor])oration the (h*f<‘nd- 
ant Charles H. A"(*n(‘y is a citiz<‘n of tin* lhiit(‘d Stides, a 
resident of Ale.xandria County, A^ii'ginia, and is sued in his 
own right: the defeiulant Clifford AValk(‘r is a citizen of the 
United States, a ri^sident of Xew A'ork City, Xew York, and 
is sued in his own right; the defendant William llraxston is 
a citizen of the'United States, a resident of the City of Chi- 
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cago, Illinois, and is sued in his own right; the de¬ 
fendant Thomas Wise is a citizen of the United 
States, a resident of South Washington, Virginia, 
and is sued in his own rii»ht; tiie defendants Geor^’e W^. 
Ghase, Mingo Sanders, and Gharles Edward Church are citi¬ 
zens of the United States, residents of the District of Co- 
lum})ia, ajid are sued in their own right; the defendant 
Osceo O. Burrows is a citizen of the United States, a resi¬ 
dent of tlie District of Columbia, and is sued as Worshipful 
Master of and as rejiresenting Jerusalem Lodge Xo. 2 herein¬ 
after mentioned; tlie defendant Thomas I). Roberson is a 
citizen of the United States, a resident of the District of Co- 
luml)ia, and is su(‘d as Worslu])ful Master of and as repre¬ 
senting Trinity Lodge Xo. 7, h(‘reinafter mentioned; the de¬ 
fendant Thomas Smith is a citizen of the United States, a 
resident of the District of ('olumbia, and is sued as Worship¬ 
ful blaster of and as rei)resenting King Solomon’s Lodge 
X'o. 1, hereinaftei* mentioned; the defendant■ ]^Iaria Wood- 
son is a citizen of the United States, a resident of the Dis¬ 
trict of Columbia, and is sued as rej)resenting the asso¬ 
ciation known as The Scottish Rite of Adoption, herein¬ 
after mentioned; tlie defendant Lillian Holland is a citizen 
of the United States, a resident of the District of Columbia, 
and is sued as re}n‘esenting the association known as Queen 
of Shel)a Court Xo. 2, hereinafttu* mentioned; the defend¬ 
ant Louise Snowden is a citizen of the UnitediStates, a resi¬ 
dent of the District of Columbia, and is suedi as represent¬ 
ing the association known as Lily of Xile (’ourt X^o. 3, here¬ 
inafter mentioned. ! 

The members of the respective lodges and associations 
liereinl)efore mentioned in this paragraph constitute, re¬ 
spectively, classes so numerous as to make it| impracticable 
to bring tliem all before the Coui*t and therefore one of their 
members, as hereinbefore appears, is made defendant for 
them, respectively. i 

The defendant Francis Tubins is a:citizen of the 
3 United States, a resident of the District of Columbia, 
and is sued in his own right as tlie owner and holder 
of the ]iromissory note hereinafter mentioned. 

3. That h(‘i-etofo]-e, to wit, on June 12,, 1919, certain 
real (‘state know as, and being, lot numbered 71, in Alfred 
H. T. AValker's subdivision of part of original lot numbered 
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10, in Square numbered 140, as ])er plat recorded in Book 
26, page 101, in the oflice of the Surveyor of said District, 
improved by a two story and basennait l)rick building, and 
being premises Xo. 1111 Xim‘1eenth Street, iioiHiwest, was 
conveyed in fee sim]')le to said cor])oration l>y deed bearing 
date June 12, 1910, and duly recorded, June 14, 1919, among 
the Land Records of the said District, in I/iber 42(U, folio 
123. 

4. That heretofore, to wit, June 12, 1919, tlu‘ said cor¬ 
poration executed a ceiJain deed of trust to Charles \V. Stet¬ 
son and Harry .M. Packard, 'rrustees, t(* secure its ])romis- 
sory note of even date therewith for the snm of 

and ])aya])le to the ordei* of the said defendant Francis 
Tubins, three years after date, with interest at the rate of 
six per centum, ])er annum, ])ayable semi-annually, until 
paid, the same being for money lent to said cor])oration by 
tlie said Francis Tubins for th(‘ purchase of the said real 
estate. The said deed of trust is duly recoi-ded among the 
Land Records of said District, in Libcn* 4201, folio 124. 

5. That at the rerpiest of the said corporation, by its olli- 
cers and duly authorized agents, the ])laintiffs and certain 
of the said defendants, and diven-s other ])ersons and said 
lodges and associations, knit to the said coiqioi-ation divers 
sums of money, which money is still due and unpaid and 
which said money was so knit for the purchase, (‘(piipment 
and maintenance of the said r(‘al estate; that although, as 
aforesaid, not a stock corporation, the said corporation, by 

its officers and duly anthoi’ized agents, in order to in- 
4 duce the said ])arties to knid tlu* said moiu^y and to 

give them an interc'st in and li(ni iq)on the said prop¬ 
erty for their secuihty and protection, promised the said 
parties and agreed with them to issue to said parties, cer¬ 
tain certificates of shai*es in said corfioration, and ther(‘- 
upon did accoi’dingly issin* and delivcn* to said parti(‘S, in 
consideration of the kniding of said money by said parties 
and to give th(nn an int(*r(‘st in and liini upon tin* said ]»i-o])- 
erty for theii* security and protection—thirty-two (32) cer¬ 
tain certificates of siiares in said coiqioration, in writing and 
duly executed, ninet(‘en (19) of which said ccMtiticates a]*e 
each of the yiar value of $100, the remaining thirteen (13) 
being each of tlie par value of $25, as follows: 
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To said Clifford Walker, October 20, 1919', one share of 
tlie par value of $100; to William Henry Young, November 
10, 1919, one share of the par value of $100; tp said Charles 
Edward (diurcli, December 2, 1919, one share of the par 
value of $100; to said William Henry Young; December 29, 
1919, one share of the par value of $100; to s^iid Charles H. 
Veney, Deceml)ei' 29, 1919, one share of the par value of 
$100; to said (J(?orge W. (’base, December i 29, 1919, one 
share of the par value of $100; to said Perry Trotter, Janu¬ 
ary 00, 1920, one share of the |)ar value of $100; to said 
Charh‘s H. Carter, March 1, P920, one share of the par 
value of $100; to said Thomas Wise, April 5, 1920, one 
share of the ])ar value of $100; to said Kjng Solomon's 
Lodge No. 1, December 10, 1920, two shares, each of the par 
value of $100: to Henry Olay Wilson, December 13, 1920, 
one share of the par value of $100; to Daniel Williams, 
January 10, 1921, one share of the par value of $100; to said 
William Braxston, April 11,1921, one share of the par value 
of $100: to said Trinity Lodge No. 7, April 25, 1921, one 
share of tlu" par value of $100: to said Ulysses S. Clayton, 
June 20, 1921, one shai'e of the par value of $100: to said 
William L Herron, May 8, 1923, one share of the par 
5 value of $100: to said Henry C. Scott!, May 8, 1923, 
one share of the par value of $100: to said John H. T. 
Fisher, May S, 1923, one share of the t)ar value of $100; to 
said Charl(*s 11. A"en(*y, D(*ceml)er 29, 1919. oiie share of the 
par value of $25: to said The Scottish Kite of Adopton, De- 
cember 29, 1919, two shares, each of the par Vidue of $25; to 
said Queen of Sheba Court No. 2, Fe])ruary! 27, 1920, two 
shares, each of the par value of $25: to said Lily of Nile 
Court No. 3, February 17, 1920, two shares, each of the par 
value of $25: to Jordan Johnson, April 23, 1920, two shares, 
each of the |)ar value of $25: to said Jerusalem Lodge No. 2, 
April 11, 1921, oiu‘ shai'e of the par value of $25, and said 
King Solomon's Lodge No. 1, A])ril 25, 1921; three shares, 
each of the par value of .$25. 

(). Tliat besides such shareliolders, iiuinerbus other per¬ 
sons Unit inoiu'y in various amounts to said corporation for 
the sain(‘ ])ur})ose and upon the same agreemiuit, terms and 
('onditions, some of whom are entitled to similar certificates 
by reason of the suniciency of the respective amounts so lent 
and such agreement with said corporation,: but have not 
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actually received such certificates, the issuance thereof hav¬ 
ing been inadvertently neglected and omitted. Among 
those entitled to such certiticates ai*(‘ tlie ]>laintiff Klijah 
Smoot and the defendant Mingo Sanders, who have lent and 
actually advanced tlie sum of $100 each to said cor])oration 
for the purpose aforesaid and u])on such agreemcuit, terms 
and conditions. Bv reason whereof, the monev so lent 
being still due and unpaid, the plaintit‘fs are advised that 
the said Elijah Smoot is entitled in equity to all the rights 
and privileges of a shareholder in said cor])oration: and the 
said ^lingo Sanders is named as defendant for like reason. 

7. That as a condition to said loans and advances it was 
mutually understood and agreed that the said corporation 

would ])e conducted harmoniously, in a s])irit of fra- 

b ternitv and amitv, and to the mutual satisfaction of 

^ • 

the parties: but the plaintiffs aver that such condi¬ 
tion was not complied with, but, on the contrary, was, and 
still is, wholly disregarded and violated by the said corpora¬ 
tion, acting by its officers and agents. 

8. That the said corporation is now negotiating a loan 
of $10,000.00 oil the aforesaid real estate, which intended 
loan the plaintiffs, upon information and belief, aver to bo 
excessive, but the plaintiffs have been and are excluded by 
said corporation from any participation in the determina¬ 
tion of the necessity for said loan or in the due and proper 
application of the proceeds thereof. 

9. That the defendant Francis Tubins, who is still the 
owner and holder of the note liei’ciiibefore mentioned, has 
signified his intention of enforcing payment of said note, 
which is now overdue. 

The premises considered, the plaintiffs pray as follows. 

1. That the usual process may be issued re(iuiring the 
defendants to ap})ear and answer the (‘xigencies of this Bill 
of Complaint. 

2. That the defendant Francis Tubins be rcMpiired to dis¬ 
close and discover the amount now due upon tin* said |)rom- 
issory note. 

3. That the defendant The i\Iost Worshipful Crand Lodge 
of Free Ancient and Accejited Masons lx* required to dis¬ 
close what debts are now due by it, and the assets of said 
coiqioration. 
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4. Tliat equitable liens upon the said real'estate may be 
established and declared in favor of the holders of the re¬ 
spective sliares of said corporation, includiilg such parties 
to this suit as may be entitled as shareholders as if certif¬ 
icates liad been actual!v issued to them as sucli. 

;■). Tliat in the event of foreclosure of the deed of 
7 trust securing the said note, the balance remaining 
after the payment of the indebtedness thereby se¬ 
cured, may ]>e apy)lied to the payment of the proper debts 
due by said corporation, if any, and the residue distributed 
among tlie sliareholders in accordance with! their propor¬ 
tionate interests. 

6. That a receiver may l)e appointed to take charge of 
the said real estate or the said residue of the proceeds of 
anv sale tliereof. 

7. And for such other and further relief as the nature of 

the case mav require. i 

HEXEY C. SCOTT, 

Bv A. L. SIXCLAIR, Affij.: 
ULYSSES S. CLAYTOX, 
ELIJAH SMOOT, 

JOHX H. T. FISHER, 

WILLIAM I. HERROX, 

DAXIEL WILLIAMS, 

PERRY TROTTER, 

By A. L. SIXCLAIR, ///s A////., 

Plaiiififfs. 

A. LEFTWICH SIXCLAIR, 

AVILLIAM MEYER LEWIX, 

Atfornrjfs for Plaintiff!^. 

District of Colu3ibia, To u'if: 

I verily believe the facts stated in the foregoing Bill of 
Complaint to be true. 

ELIJAH SMOOT. 

Subscribed and sworn to before me this 21st day of Octo- 
tobei*, A. I). 192(). AVitness my hand and official seal. 

XEEDHAAI C. TURXAGIA [seal.] 

Nofarij Public^ 1). C. 
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Aiisirrr of ("erfaiii Defendants. 


Filed AiiuTist 19, 1926. 


We, the niid(‘rsii:iied, defendants in tlie above-entitled 
eanse, admit th'e av(‘rments of the Bill of Complaint in said 
cause tiled, in so far as we are informed, and consent to the 
relief as in said Bill of Com])laint prayed. 

THOMAS WISH, 

: MARIA \VOODSON, 

(dIAKLFS H. VEXPIY, 
THOMAS SMITH, 

T. D. KOBIXSOX, 

LILLIAX HOLLAXD, 

OS(d^O O. BURROUGHS, 

Defendants. 

Ansieer nf J)ef('ndant Clifford Walker. 


P'iled Aipuiist 19, 1926. 




I, diffoi-d Walker, one of the defendants in the above-en¬ 
titled eansi‘, admit the alleiiations of the Bill of Complaint 
in said eanse tiled, in so far as I am informed, and consent 
to the relief in said Bill of Comr)laint prayed. 

CLIFFORD WALKER. 

Separate Ansiror of Defi^ndant Francis T)ihins. 

bailed Aii.iiTist 19, 1926. 

■>^^ * ■* * * 


X'ow comes tin* def(*ndant, Fi’ancis Tnbins, referred to in 
the Bill of ('ornplaiiit as Ph-ank Tnbins, and for answer to 
the Bill of Complaint says: 

1-2-2. Answ(M-in,i 4 - pai'a,graphs one to three, both inclusive, 
this defendant, not l)eini;' intei‘est(*d in the allegations con¬ 
tained therein, demands strict proof thereof. 
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4. Answering the allegations contained in the 

9 fourth paragraph of the Bill of Complaint, this de¬ 
fendant admits that he is the holder and owner of the 

$7,000.00 first deed of trust note referred to therein. 

o, 6, 7, 8. Answering jjaragraphs five to kught, both in¬ 
clusive, of the Bill of Complaint, this defendant has no per¬ 
sonal knowledge of the facts therein alleged and cannot ad¬ 
mit or deny the same, but demands strict proof thereof. 

9. Answering the allegations contained in the ninth para¬ 
graph of the Bill of Complaint, this defendant states that he 
is still the owner and holder of said $7,000 first trust note; 
that the same is long past due: that the amount now due 
upon the said note is the sum of $7,000 plus interest thereon 
at six per centum per annum from June 12, A. D. 1926. 
That this defendant loaned this money originally to help the 
then officers and members of the iMasonic Society to pur¬ 
chase the property upon which the said note was and is 
secured bv a first deed of trust. That this defendant has 
extended the time of payment cheerfully desiring further to 
assist the organization in their work, but if there is to be 
discord and strife among the members of tln^ societv or or- 
ganization, this defendant prefei's to withdraw his friendly 
support and to again have his money as lie docs not care to 
join the forces of either side in any controversy. 

Further answering the Bill of Complaint this defendant 

savs that since the maturitv of the note on its last extended 

• • 

due date, namely, June 12, 1926, he has been informed that a 
new loan was being arranged for a sum in e.xcess of $7,000 
and that he, this defendant, would be paid off, but as yet 
nothing has been done toward licjuidating the note but, on 
the contrary, this defendant has lieeii drawii into this liti¬ 
gation. i 

Further defendant saveth not. 

FRANCIS TUBINS. 

District of Columbia, 

10 I verily believe the facts stated in the foregoing an¬ 
swer to be true. 

FRANdS TUBINS. 
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Sul')sc‘ril) 0 (l and sworn 
liiist, A. D. 1926. 

[ SKAT..] 

XKLSOX WILSOX, 


to ])ofoT*e me this 18" day of An- 

GKO. K. TMRRY, 
Xofari/ Public, I). C. 


Atfif. for Deft. Tuhiu.^. 

Aus/ccr of Defeudaut William H. Braxton. 


Filed AuQ,‘ust 19, 1926. 


T, William Bi‘axston, one of the defendants in the abovO' 
entitled cause, admit the allegations of the Bill of Com-^ 
plaint in said cause filed, in so far as 1 am informed, and 
consent to the I’elief in said Bill of Complaint prayed. 

willia:\i h. braxtox. 


Motion to Dismi.^.^ Amended Bill. 
Filed October 2o, 1926. 


X'’ow come the defendants The Most Worshipful Grand 
Lodge of Free, Ancient and Accepted Masons, a corpora¬ 
tion, Mingo Sanders, George W. (diase, Louise Snowden, 
and Chai’les Fdward Church and move to dismiss the 
Amended Bill of Complaint filed in the above entitled cause 
and for cause show: 


1. That the said Amended Bill of Complaint is bad in 
form and substance. 

2. That the said Amended Bill of Complaint sets forth no 
equity in favor of the plaintiffs or any of them. 

3. That the said Amended Bill of Complaint does not 
show a cause of action either at law or in equity. 

4. That the matters and things set forth in said 
11 Amended Bill of Complaint are cognizable at law and 
if true would afford the plaintiffs a remedy at law, 
plain, adequate and com})lete. 

5. That the said Amended Bill of Complaint does not set 
forth anv facts from which a lien may be declared in favor 
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of the plaintiff in respect to the property described in the 
Amended Bill of Complaint or any other property of the de¬ 
fendants or either or any of them. ! 

• G. That the said Amended Bill of Complaint does not set 
forth any fact entitling the plaintiifs or any of them to an 
accounting from the defendants or any of them. 

7. That the Amended Bill of Complaint is in effect an ap¬ 

plication for an involuntary dissolution of | the defendant 
corporation and is without the jurisdiction of this Honora¬ 
ble Court. ^ 

8. That the Amended Bill of Complaint shows no ground 
for the appointment of a receiver. 

9. That the Amended Bill of Complaint discloses that the 

plaintiffs are guilty of laches. ■ 

10. That the Amended Bill of Complaint does not differ 
in anv material manner from the Original Bill of Com- 
plaint. 


Atti). for tJto Defendants The Most Wor- 
shipful Grand Lodge of Free Ancient 
and Accepted Masons, a (Corporation; 
Mingo Sanders, Geo. TF. CJiase, Louise 
Snoicden,and Charles Edward Church. 
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Decree Sustaining Motlo)i to Dls}nlss. 
Filed November 9, 1926. i 


# 


* 


* 


* 


* 


# 


This cause came on to be heard at this term ui)on the 
Plaintiffs’ Amended Bill of Comi)laint, and the Motion to 
Dismiss said Amended Bill of Complaint and |was argued by 
counsel, and thereupon, upon consideration ^thereof, it is, 
this 9 day of November, 1926 by the Court adjudged, or¬ 
dered and decreed that the said Motion be iand the same 
hereby is sustained, with leave to the plaintitfs to amend 
within five davs from this date. 


Bv the Court: 


JENNINGS BAILEY, 

^ Justice. 


! 
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I)is)nissii/(f Annnuh'd Bill. 

Filed Xovember 16, 11J2G. 
##***#* 

Tjoavo haviiii;- on the iiiiitli dav of XovembeiT A. 1). 11)26, 
l)een .t>ran1ed iIk* ])laintiffs to anuaid th(‘ir amended bill of 
e()m])laint within live days and they haviiiii’ fail(‘d so to do, 
it is, tlu‘r(*n])()n, by the Fonrt, this 1(5 day of Xovember, 
A. 1). 11)26. (p/jiifl(/(‘d, onJvfcd and df'crccd that the said 
amended bill of eom])laint be, and the same is hereby, dis¬ 
missed, and that the defendants recover ai*’ainst the plain¬ 
tiffs their costs, to be taxed by the Flerk, and have execution 
thereof. 

Ev the Court: 

JEXXIXGS BAILF.Y, 

Justice. 


From the afoi'eu'oin.u’ d(*cre(‘ the ])laintiffs by their at- 
toi-iievs in open Court note an a])])eal to the Court of 
12» A])])eals of the District of Columbia, and, upon mo¬ 
tion. th(^ plaintiffs' nndertakiniLi- for costs on a])t)eal 
to said Court of Ai)])eals is tixed at a maximum ])enalty of 
JrlOn.oi), and the ])laintiffs are ])ermitted to deposit $b0.00, 
with the Clerk of this Court in lieu of such undertakini;'. 

JEXXIXGS BAILEY, 

Justice. 

M e utoi'aud uut. 


I)eceml>er Ih 11)26.—$”)0 cash deposited in lieu of l)ond on 
a])])eal. 

Assifjuuieut (jf Errors. 

Filed Decembei* 10, 1S)26. 

# W * # ★ # 


The appellants assign the following errors 
entitled cause. 

The ('oui't erred: 


in the above- 


1. In holding that the facts and circumstances disclosed 
by the amended bill of complaint do not entitle the plaintiifs 
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MOST WORSHIPFUL GRAND LODGE, ETC., ET AL. 

to an equitable lien upon the property in said amended bill 
mentioned. i 

2. In sustaining the motion to dismiss, the plaintilfs’ 
amended bill of complaint and dismissing said amended bill. 

3. In not overruling the motion to dismiss the plaintiffs’ 

amended bill of complaint. i 

A. LEFTWICII SINCLAIR, 
WILLIAM MEYER'LEWIN, 

Attor)ieijs for Appellants. 

14 Designation of Record. , 

Filed December 17, 1926. ; 

' j 

# * * # # ttt* Ifc 

In preparing the Transcript of Record for the Court of 
Appeals in the above-entitled cause, the Clerk will please 
include the following: I 

1. The amended bill of complaint. 

2. The answers. i 

3. The motion to dismiss the amended bill of complaint. 

4. The order sustaining the motion to dismiss the 

amended bill of complaint, with leave to the defendants to 
amend. i 

5. The decree dismissing the amended bill of com])laint. 

6. Memorandum showing appeal by the ^defendants, in 
open Court, the fixing of undertaking for costs, and the 
amount to be deposited in lieu of an undertaking. 

7. Memorandum showing the deposit of fifty dollars 

($50.00) in lieu of an undertaking. ; 

8. Assignment of Errors. 

9. This designation. 

A. LEFTWICII SINCLAIR, 
WILLIA.M ^lEYER -LEWIX, 

I 

Attorneys for, Appella)tts. 

Service of a copy of the foregoing designation acknowl¬ 
edged this 16th day of December, 1926. 

B. L. GASKIN, 

At to meg fo r ^ D efe nd ant s. 
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'll. C. SCOTT F.T AL. VS. AlOST WOUSlITPFrL, ETC. 


IT) Sii])rcme Court of tlie District of Columbia. 

VXITEL) States of Ameekw, 

District of (UjlIIirihia, ss: 

1, Frank F. Cunniiiiiliam, Clerk of the Su])reme Court of 
tlie District of (h)luml)ia, lier('l)y certify tlie forei*‘oiui>- ])ai*‘es 
liumhei'ed fi'om 1 to 14, botli iiu-lusive, to be a true aiul cor- 
r(‘Ct ti-anscri])t of tlie record, accordiiiii,’ to dir(‘ctious of 
couiisC lu‘rt‘iu tilcil, (M)])y of which is made part of this tran¬ 
script, in cause Xo. 4r)!)()S in Ivpiity, wluu'i'in llmiry C. Scott 
et al. are Plaintiffs and The Most Worshipful (Irand Lodge 
of Free Ancient and Acce])ted Masons, a cor])oration, et al. 
are Defendants, as the same remains u])on the files and of 
recoi*d in said Con it. 

In testimony whereof, 1 hereunto subscribe mv name and 
affix the seal of said Court, at the Citv of Wa.shini*ton, in 
said District, this 14th day of March, Ih'JT. 

[Seal Sipjreme Court of the District of C'olumbia.] 

FKAXK K. CUXXIXGHAM, 

Clerk. 


Endorsed on cover: District of Columliia Sipireme Court. 
Xo. 4080 . Heiirv C. Scott, John IT. T. Fisher, Perrv Trot- 
ter, et ah, appellants, vs. The Most Worshipful Grand 
Lodge of Free Ancient and Accepted Masons, a corpora¬ 
tion: Charles 11. Veney, Clifford Walker, et al. Court of 
A]Lpeals, District of Columl)ia. Filed Mar. 24, 1927. Ilenry 
AV. Hodues, clerk. 
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IN THE 


(Saurt of l^pjj^als tft the §isteict et (JJ^Iumbia 

January Term, 1927. 


No. 4580. 

•v 


Henry C. Scott, John H. T. Fisher, Perry 
Trotter, et al,, Appellants, 

vs. 

The Most Worshipful Grand Lodge of Free, Ancient 
AND Accepted Masons, a Corporation ; Charles H. 
Veney, Clifford Walker, et al. 


BRIEF FOR APELLANTS. 


A. Leftwich Sinclair, 
Wm. Meyer Lewin, 
Attorneys for Appellants. 





IN THE 


(Slauvt af af of (lolumlim 

January Term, 1927. 


No. 4580. 


Henry C. Scott, John H. T. Fisher, Perry 
Trotter, et al., Appellants, 

vs. 

The Most Worshipful Grand Lodge of Free, Ancient 
AND Accepted Masons, a Corporation; Charles H. 
Veney, Clifford Walker, et al. 


BRIEF FOR APELLANTS. 


STATEMENT. 

I 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia (R., 12), dismissing 
an amended bill of complaint filed by the: appellants 
to establish equitable liens upon the real estate therein 
mentioned (R., 2-7). 

Of the fifteen defendants named in the bill, nine have 
filed answers consenting to the relief prayed. The de¬ 
fendant Tubins, the holder of the note secured by a 
deed of trust on said real estate, also filed an answer. 

The motion to dismiss the amended bill of complaint 
was filed by the defendant corporation and Mingo 
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Sanders, George W. Chase, Louise Snowden and 
Charles Edward Church (R., 8-11). 

The bill avers that ^‘at the request of the said cor¬ 
poration, by its officers and duly authorized agents, the 
plaintiffs and certain of the said defendants, and 
divers other persons and said lodges and associations, 

lent to the'said corporation divers sums of money, which 
money is still due and unpaid and which said money was 
so lent for the purchase, equipment and maintenance of 
the said real estate; that although, as aforesaid, not a stock 
corporation, the said corporation, by its officers and duly 
authorized agents, in order to induce the said parties to lend 
the said money and to give them an interest in and lien 
upon the said property for their security and protection, 
promised the said parties and agreed with them to issue to 
said parties, certain certificates of shares in said corporation, 
and thereupon did accordingly issue and deliver to said 
parties, in consideration of the lending of said money by 
said parties and to give them an interest in and lien upon 
the said property for their security and protection—^thirty 
(30) certain certificates of sheu’es in said corporation, in 
writing and duly executed,” etc. (R., 4-6). 

It is also averred: ‘‘That as a condition to said loans 
and advances it was mutually understood 2 Lnd agreed that 
the said corporation would be conducted harmoniously, in 
a spirit of fraternity and amity, and to the mutual satisfac¬ 
tion of the parties; but the pleuntifiFs aver that such condi¬ 
tion wa^ not complied with, but, on the contrary, was, and 
still is, wholly disreg 2 urded and violated by the said corpora¬ 
tion, acting by its officers and agents,’’ (R., 6). 

It is further averred: ‘‘That the said corporation 

is now negotiating a loan of $10,000.00 on the aforesaid 
real estate, which intended loan the plaintiffs, upon infor¬ 
mation and belief, aver to be excessive, but the pl 2 untiff 8 
have been and are excluded by said corporation from any 
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participation in the determination of the necessity for said 
loan or in the due and proper application of the proceeds 
thereof,” (R., 6). 

ASSIGNMENTS OF ERROR. 

I 

I 

The Court below erred: 

1. In holding that the facts and circumstances dis¬ 
closed by the amended bill of complaint do not entitle 
the plaintiifs to an equitable lien upon the property 
in said amended bill mentioned. 

2. In sustaining the motion to dismiss the plain¬ 
tiffs amended bill of complaint and dismissing said 
amended bill. 

3. In not overruling the motion to dismiss the plain¬ 
tiffs^ amended bill of complaint. 

ARGUMENT. 

It is submitted that the requirements of an equit¬ 
able lien are amply satisfied by the averments of the 
bill. i 

W oar ms v. Hammond , 5 App. D. C. 338. : 

Hume V. Riggs, 12 App. D. C. 355. ! 

United States v. Groome, 13 App. D. G. 460. 

Long V. Scott, 24 App. D. C. 1. 

Ketchum v. St, Louis, 101 U. S. 306. 

Hauselt v. Harrison, 105 U. S. 401. 

Walker v. Brown, 165 U. S. 654. 

Ingersoll v. Coram, 211 U. S. 335. ; 

Hurley v. A. T, S S, F. By. Co., 213 U. S.; 126. 

Sexton V. Kessler, 225 IT. S. 90. ; 

Sieg V. Greene, 225 Fed. 955. 

Gage Lumber Co. v. McEldowney, 207 Fed. 255. 
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Howard v. Delgado S Co., 121 Fed. 26. 

In re Olzenda^n Co., 117 Fed. 179. 

Society of Shakers v. Watson, 68 Fed. 730. 

Westall V. Wood, 212 Mass. 540. 

Klaustermayer v. Trust Co., 89 Ohio St. 142. 

Sprague v. Cochran, 144 N. Y. 104. 

Connecticut Co. v. R. Co., 94 Conn. 13. 

In Woarms v. Hammond, 5 App. D. C. 338, it was 
held that when by an agreement in writing one party 
agrees with another to give a deed of trust upon all 
of his real estate in the District of Columbia if certain 
of his promissory notes shall not be paid on maturity, 
such other party is entitled, upon default in the pay¬ 
ment of the notes, to an equitable lien upon such real 
estate; and that equity will in such a case supply a 
trustee to enforce the lien and fix the terms of sale of 
the property. Mr. Justice Morris, speaking for the 
Court in that case, said: 

^‘But it would be a narrow and illiberal view to 
regard this case as one of ordinary specific per¬ 
formance. It is true that the bill is framed for 
alternative relief, either to have an equitable lien 
declared upon the defendant’s property or to have 
the defendant required to execute the deed of trust 
for which he had stipulated. The substantial 
agreement of the parties is not for the conveyance 
of any property or the transfer of any right, but 
to give additional security, in a certain contingency 
for the payment of an existing indebtedness. That 
security was to be by way of lien upon the defend¬ 
ant ’s property. The lien was the essence of the agree¬ 
ment; the form of the Ken was a matter of no great 
consequence. A mortgage or a deed of trust would 
serve the purpose equally well. A deed of trust 
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is the usual form of mortgage with us, and essenti¬ 
ally is no more than a mortgage; and the purpose 
of both is to give a lien upon property, which a 
court of equity may enforce, whenever the parties 
have not bargained between themselves for any 
enforcement of it without the intervention of 
equity. It is apparent from the agreement be¬ 
tween the parties that no further time was to be 
given in the proposed deed of trust for the pay¬ 
ment of the indebtedness, and that, therefore, such 
deed of trust should be subject to be enforced im¬ 
mediately upon its execution. The appointment of 
trustees in that event would be wholly unimport¬ 
ant. Their nomination might be conceded exclu¬ 
sively to the defendant; but if they failed to exe¬ 
cute the trust properly or refused to do it, the 
court of equity could intervene and remove or con¬ 
trol them, and do substantially what it is now 
asked to do here by the complainants. It does not 
appear, therefore, that, by reason of the failure 
of the parties to agree upon trustees for the execu¬ 
tion of their proposed deed of trust, or by reason 
of their failure to specify in their agreement the 
terms upon which the trustees should execute their 
trust, the agreement is so vague and indefinite and 
so fatally defective that a court of equity must re¬ 
fuse to give it effect, especially when, as in the 
present case, there is no remedy whatever at law. 
For it is quite plain that a suit at law for fhe viola¬ 
tion of the agreement w’ould amount toi no more 
than a suit at law upon the note or the lindebted- 
ness. And this evidently it was the purpose of the 
agreement to avoid. The manifest purpose of the 
agreement was that the complainants, in jthe event 
of the defendant's default, should have an assured 
and satisfactory remedy in equity through the 
means of a lien upon real estate, instead of being 
remitted exclusively to their ordinary remedy at 
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common law, with its ordinary risks, contingencies 
and delays. ... In the case of Johnson v, 
Johnson, 40 Md. 189, above cited, the Court of Ap¬ 
peals of Maryland entered into an elaborate dis¬ 
cussion of this question, and reviewed the authori¬ 
ties at considerable length. That was a case in 
which a person had covenanted to pay certain 
sums of money out of the proceeds of sale of a 
certain farm. The court held the covenant to 
create an equitable lien or charge upon the land 
which should be enforced by a court of equity. In 
its conclusion it says: ‘ Such being the well estab¬ 
lished principle upon the subject, the agreement in 
this case must be taken as having created a charge 
upon the land, and raised a trust in respect thereto, 
as security for the payment of the plaintitf’s debt; 
and hence it is the right of the latter, upon failure 
of the defendant to perform the trust, to have that 
trust specifically executed by a decree of a court 
of equity. ’ In that case the charge upon the land 
was only raised by implication. In the case before 
us there is an express contract to give a lien.^’ 

In Long v. Scott, 24 App. D. C. 1, Mr. Justice Morris, 
delivering the opinion of the Court, used this language: 

‘‘But while the bill of complaint and the testi¬ 
mony are insufficient to establish a resulting trust, 
we are likewise of opinion that there is sufficient 
allegation and ample proof of facts in this case to 
show an equitable lien on this property in favor 
of this complainant to the amount of $400. It has 
been broadly held in some cases that an equitable 
lien will be declared to exist when there are such 
relations between the parties as will make it right 
and just to declare the lien. Kelly v, Kelly, 54 
Mich. 30, 19 N. W. 580; Perry v. Board of Mis¬ 
sions, 102 N. Y. 99, 6 N. E. 116; Pucker v, Abell, 
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8 B. Mon. 566, 48 Am. Dec. 406; Gavin v. Carling, 
55 Md. 530; Society of Shakers v. Watson, 15 C. 
C. A. 632, 37 U. S. App. 141, 68 Fed. 730. It is 
not necessary for us to go that far in the! present 
case. For here an express agreement is shown, 
although not in writing, whereby, in consideration 
of the contribution by the complainant of the sum 
of $400 to the purchase money of a certain piece of 
property, she was promised by the purchaser that 
she should have practically a life estate in the 
premises, in common with the purchaser; and, 
upon that inducement and with that agreement 
between herself and her son, the purchaser, she 
paid her share of the money and entered into the 
possession of the property, and retained that pos¬ 
session until she was evicted under what she w’-ould 
seem to regard as false representations. It seems 
to us that it would be difficult to conceive a case, 
apart from one of express agreement, in I which a 
court of equity would be more justified in declar¬ 
ing an equitable lien.’’ 

In Ketchum v. St. Louis, 101 U. S. 306, Mr; Justice 
Harlan, delivering the opinion of the Court, said: 

i 

j 

‘‘We are of opinion that no insuperable obstacle 
exists in the way of a court of equity giving effect 
to this agreement or contract between the parties 
as against those whom the law charges with notice 
thereof. The relief granted by the decree seems to 
be in accordance with established rules in such 
cases. In Legard v. Hedges, Lord Thurlow said: 
‘I take this to be a universal maxim, that wherever 
persons agree concerning any particular'subject, 
that, in a court of equity, as against the pajrty him¬ 
self, and any claiming under him voluntarily, or 
with notice, raised a trust. These persons | have so 
claimed; and, therefore, this is a pure trust estate,’ 
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and they must be declared trustees. 1 Ves. Jr. 478. 
In the report of that case in 3 Bro. C. C. 531, the 
Chancellor savs: ‘I take the doctrine to be true, 
that when parties come to an agreement as to the 
produce of land, the land itself will be affected by 
the agreement.’ Upon rehearing, the former de¬ 
cree was affirmed. 4 id. 422. In Re Strand Music 
Hall Company (3 De G., J. & S. 147), the question 
arose whether that company had created a valid 
charge on their real property. ‘There can, I 
think.’ said Lord Justice Turner, ‘be no doubt 
that it was intended by these agreements to create 
a charge upon the property of the company, but it 
was said on the part of the official liquidator that 
this intention was not well carried into effect. 
I apprehend, however, that where this court is satisfied 
that it was intended to create a charge, euid that the 
parties who intended to create it had the power to 
do so; it will give effect to the intention, notwithstand¬ 
ing any mistake which may have occured in the attempt 
to effect it’ The doctrine is thus stated bv Mr. 
tice Story in his Equity Jurisprudence, vol. II, Sec. 
1231: ‘Indeed, there is generally no difficulty in 
equity in establishing a lien, not only on real estate, 
but on personal property, or on money in the hands 
of a third person, wherever that is a matter of 
agreement, at least against the party himself, and 
third persons who are volunteers or have notice; 
for it is a general principle in equity that as 
against the party himself, and any claiming under 
him voluntarily or \\nth notice, such an agreement 
rejses a trust The author cites, in support of these 
views, Legard v. Hodges, supra. So, also, in Pinch 
V. Anthony and others, 8 Allen (Mass.) 536. ‘It is 
well stated that a party may, by express agreement, 
create a charge or claim in the nature of a lien on 
real as well as on personal property of w’hich he is 
the owner or in possession, and that equity will es- 
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tablish and enforce such charge or claim,! not only 
against the party who stipulated to give it, but 
also against third persons who are either volun¬ 
teers, or who take the estate on which the lien is 
agreed to be given, with notice of the stipulation. 
Such agreement raises a trust which binds the estate to 

which it relates, and all who take title thereto with 
notice of such trust can be compelled in equity to 
fulfill it. i 

Again in Hauselt v. Harrison, 105 U. S. 401, it was 
said: 

‘‘Xotwithstanding the differences between the 
contract of May 29, 1874, and that considered in 
Powder Company v. Burkhardt (97 U. S. 110), it 
must be conceded that the legal title to the skins 
purchased with the money advanced by Hauselt 
vested in Bayer. But it was not an uilqualified 
property. We cannot agree mth the Circuit Court 
in the construction, that the only security given to 
Hauselt by the contract was the personal promise 
of Bayer that he would perform it. To limit the 
contract to that extent is to deprive its last pro¬ 
vision of all force; for, without it, the-personal 
obligation to deliver the skins when tanned would 
still remain. The clause providing for security must 
be held to mean something; and it declares that the 
the skins themselves, before delivery of possession 
to Hauselt under the contract, for purposes of sale, 
shall be considered as security. It was decided in 
Gregory v. Morris (96 U. S. 619) that the legal ef¬ 
fect of such a contract is to create a charge upon 
the property not in the nature of a pledge^ but of a 
mortgage. Such a lien is good betwe«i the parties, 
without a change of possession, even though void as 
against subsequent purchasers in good faith without 
notice, and creditors levying executions or attach- 
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menls; and if followed by a delivery of possession, 
before the rights of third persons have intervened, 
it is' good absolutelv. Xor can it be reasonablv 
doubted that this equitable lien was capable of en¬ 
forcement. If Baver had, in disregard and viola- 
tion of his agreement, undertaken to divert the 
skins, whether in a finished or unfinished state, to 
some other and unauthorized use, it would have 
been in fraud of the rights of Hauselt, and a court 
of equity would not have hesitated by an injunc¬ 
tion to prevent the commission or continuance of 
the wrong. Bayer would, under such circum¬ 
stances, be treated by a court of equity as a trustee, 
fraudulently dealing with the misapprox)riating 
trust property, and Hauselt would be protected in 
his rights, as ovmer of a beneficial interest in the 
property, entitled to the enjoyment of the specific 
fruits of the agreement. ‘Indeed,’ says Story (Eg. 
Jur., sect. 1231), ‘there is generally no difficulty 
in equity in establishing a lien not only on real 
estate, but on personal property or on money in 
the hands of a third person, wherever that is a 
matter of agreement, at least against the party 
himself, and third persons who are volunteers or 
have notice. For it is a general principle in equity 
that, as against the party himself, and any claiming 
under him voluntarily or with notice, such an agree¬ 
ment raises a trust.” 

In Walker v. Brown^ 165 U. S. 654, the Court said: 

“Before considering the contract itself, and the 
issue of fact which arises, it is necessarv to fix the 
legal principles by which the question of equitable 
lien is to be determined. It is clear that if the 
express intention of the parties was to create an 
equitable lien upon the bonds or the value thereof, 
or if such intention arises by a necessary implication 
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from the terms of the aigreement construed \^th refer¬ 
ence to the situation of the parties at the time of the 
contract, and by the attendant circumstances, such 
equitable lien will he enforced by a court ‘ of equity 
against the bonds in the hands of Brown or against 
third persons who are volunteers or haVe notice. 
It is well settled, said the court in Pinch v. An¬ 
thony, 8 Allen, 536, ^ that a party may be express 
agreement create a charge or claim in the nature 
of a lien on real as well as on personal property, of 
which he is the owner or in possession, and that 
equity will establish and enforce such charge or 
claim, not only against the party who stipulated 
to give it, but also against third persons,; who are 
either volunteers, or who take the estate pn which 
the lion is agreed to be given with notice of the 
stipulation.’ . . . The words of the contract, 

embodied in the letter, are as follows: fl beg to 
advise vou that the loan of fifteen thousand dollars, 
Memphis bonds, made by me for the use of Messrs. 
Lloyd & Company, Ellensburg, is with the under¬ 
standing that anv indebtedness that thev mav be 
owing to you at any time, shall be paid before the 
return to me of these bonds or the value thereof, 
and that these bonds or the value thereof are at the 
risk of the business of Lloyd & Company, so far 
as anv claim vou mav have against saidlLlovd & 
Company is concerned.’ This language certainly 
designates the bonds or the value thereof as a se- 
curit}" for the debt to Walker & Company.” 

In Hurley v. Railway Company, 213 U. S. 126, the 
Court used the following language: 

‘^The purpose of the parties is very clearly ex¬ 
pressed in the following quotation from the opinion 
of the Court of Appeals: Mt appears that the coal 
company, while the contract was still in force and 
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being executed, became embarrassed and unable 
to meet its pay rolls; as a result it might not be 
able to mine or deliver the coal which it had agreed 
to mine and deliver to the railway company, and 
which the latter imperatively required for its daily 
consumption. In this state of things the railway 
company agreed to waive its right to withhold pay¬ 
ment for fifteen davs after the coal was delivered 
to it and pay for some of it before it was delivered; 
and the coal company agreed, as found by the trial 
court, to repay such advances, not in money, but 
by furnishing coal in the months of July and 
August following, at the price fixed by the original 
contract. This arrangement, made when the coal 
company was in embarrassed circumstances, and 
obviously inspired by the necessity of meeting the 
pay rolls, and for the ultimate purpose of secur¬ 
ing performance of the only part of the original 
contract in which the railway company was inter¬ 
ested, namely, securing its supply of coal, is so 
intimately and \dtally related to the original con¬ 
tract that we are unable to agree wdth the trial 
court that it was intended to be independent and 
separate from it. It was not, in our opinion, a 
modification of any of the substantive provisions 
of the contract, but was a charge rendered neces¬ 
sary by subsequent events in the method of its 
execution only. It was an arrangement in no 
manner inconsistent with any of the provisions of 
the original contract, but only in aid of its execu¬ 
tion. The contract after the new arrangement re¬ 
mained as before. The coal company still had a 
light to mine coal on the same terms and conditions 
as before and was bound to supply the daily needs 
of the railway company as before. The money 
]aiid in advance entitled the railway company to an 
amount of coal which the money so advanced would 
}>ay for accordiii.^ to the terms of the original con- 
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tract. We think the inevitable meaning of the new 
arrangement, interpreted in the lis^t of the conditions 
surrounding the parties and as necessarily intended by 
them, was to pledge a sufficient amount of coal after it 
should be mined as security for the payment of ad¬ 
vances made. This result is not expressed in the 
conventional form of mortgage or pledge, but the 
method of producing it was devised for the purpose 
of acquiring the needed money by the coed company 
and of furnishing security for its repayment. If the 
parties intended the eurangement to be one for borrow¬ 
ing and securing the repayment of money, we ought, as 
between them, to so regeurd it and treat it as creating an 
equitable charge or lien, however inartihcally it may 
have been expressed.’ We fully approve of this in¬ 
terpretation of the transaction. Equity looks at the 
substance and not at the form. That theicoal for 
which this money was advanced was not yet mined, 
but remained in the ground to be mined and de¬ 
livered from day to day as required, does not 
change the transaction into one of an ordinary in¬ 
dependent loan on the credit of the coal company 
or upon express mortgage security. It impUes a pur¬ 
pose that the coal as mined should be deliver^, and is 
from an equitable standpoint to be considered as a 
pledge of the unmined coal to the extent of the ad¬ 
vancement.” 


In Sexton v. Kessler, 225 U. S, 90, it was declared 
that: ; 


^‘So far as the interpretation of the transaction 
is concerned it seems to us that there is only one 
fair way to deal with it. The parties were busmess 
men acting without lawyers and in good faith attempting 
to create a present security out of specified bonds and 
stocks. Their conduct should be construed as adopt¬ 
ing whatever method consistent with the facts and with 
the rights reserved is most fitted to accomblish the re- 
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suit. If an express declaration of an equitable lien, or 
again a statement that the New Yoric firm constituted 
itself the servant of the English company to maintain 
possession for the latter, or that it held upon certaini 
trusts, or that a mortgage was intended, or any other 
form of words, would efFect what the parties meant, 
we may assume that it was within the import of what 
was done, written and said. So the question is whether 
anydiing in the situation of fact or the rights reserved 
prevents the intended creation of a right in rem, or at 
least one that is to be preferred to the claim of 
the trustee. . . . While the phrase equitable 

lien may not carry the reasoning further or do 
much more than express the opinion of the court 
that the facts give a priority to the party said to 
have it, we are of opinion that the agreement created 
such a lien at least, or in other words, that there is no 
rule of local or general law that takes from the transac¬ 
tion the effect it was intended to produce. Hurley v. 
Atchison, Topeka & Santa Fe Ry. Co., 213 U. S. 
126, 134.’’ 

^^Advancements made on the faith of certain prop¬ 
erty may give rise to the lien. Howard V. Delgado, 
121 Fed. 26, 57 C. C. A. 270; Hauselt v. Harrison, 
105 U. S. 401, 26 L. Ed. 1075. It may attach to 
property to be created and no in esse at the time 
of the agreement. Mitchell v. Winslow, 2 Story, 
630, Fed. Cas. No. 9,673; Wright v. Bircher, 72 
Mo. 179,185, 37 Am. Rep. 433. It does not depend 
upon possession. The Menomine (D. C.), 36 Fed. 
199. It may exist by implication growing out of facts 
and circumstances which create the equitable right. 
Soc. of Shakers v. Watson, 68 Fed. 730, 739,15 C. 
C. A. 632.” Seig v. Greene, 225 Fed. 955. 

In Society of Shakers v. Watson, 68 Fed. 730, it was 
held that an instrument in the form of a promissory 
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note, executed and delivered by such society in return 
for money which went to increase the funds of the so¬ 
ciety, created an equitable lien upon the property of 
the society. The case was heard by Mr. Justice Taft 
and Mr. Justice Lurton, Circuit Judges, and Mr. Jus¬ 
tice Severens, District Judge. The opinion of the 
Court was delivered by Mr. Justice Severens, who said, 
inter alia: 

^ ^ ‘ Rights in equity equivalent to liens may arise 
under various circumstances. Thus, real or per¬ 
sonal estate may be charged by an agreement, ex¬ 
press or implied, creating a trust which equity will en¬ 
force.’ Snell, Eq. (2d Ed.) 274. ‘In courts of equity 
the term “lien’’ is used as synonymous with a 
charge or incumbrance upon a thing, where there is 
neither jus in re, nor ad rem, nor possession of the 
thing. The term is applied as well to charges aris¬ 
ing by express engagement of the owner ^ of prop¬ 
erty, as to a duty or intention implied on his part to 
make the property answerable for the specific debt or 
engagement’ Mr. Justice Erie once remarked 
(Brunsdon v. Allard, 2 El. & El. 27) that ‘the words 
“equitable lien” are intensely undefined. It is 
necessarily the case that something of vagueness 
and uncertainty should attend a doctrine that is of 
such wide and varied application as is this of 
equitable lien; and yet the principles are as well 
defined as other equitable principles, and their 
application to certain well-established classes of 
liens is well settled. To apply them to that unde¬ 
fined class of liens which arises from the contracts 
of parties may be more difficult, because these liens 
are as various as are the contracts, and precedents 
which exactly apply may not be found. The wide 
application of the doctrine is one element of the 
importance of this branch of equity jurisprudence. ’ 
Jones. Liens, Sec. 28. And Pomeroy, in discussing 
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the subject of equitable liens, says: ‘There is no 
doctrine which more strikingly show’s the differ¬ 
ence between the legal and equitable conceptions 
of the judicial results w^hich flow from the dealings 
of men wdth each other from their express, or 
implied undertakings.’ 3 Pom. Eq. Jur. Sec. 1234.” 

“But an equitable lien does not of necessity rest 
exclusively upon an express agreement. It may arise 
from circumstances of such nature as to require the' 
presumption, upon general considerations of justice as 
between those conducting commercial transactions ac¬ 
cording to a reasonable standard of integrity that an 
equitable lien was meant. Elquity looks at the sub¬ 
stance, and not at the form. If the arrangement be¬ 
tween the parties, interpreted in the light of the con¬ 
ditions in which they were placed, indicates a contem¬ 
poraneous intention to adjust their rights upon a basis 
which can be established only by resort to the equitable 
principle of lien, or pledge, then, in the absence of an 
intervening adversary interest, such an intent will be 
executed in chancery.” Westall v. Wood, 212 Mass. 
540. 

It is not necessary that such agreements should be 
in w'riting. 

Sprague v. Cochran, 144 N. Y. 104. 

Smith V. Smith, 125 N. Y. 224. 

Scherynerhorn v. Gar denier, 107 App. Div. 564. 

Lanning v. Tompkins, 45 Barb. 308. 

Hughes v. Mullaney, 92 Minn. 485. 

Long V. Scott, 24 App. D. C. 1. 

Cole V. Cole, 41 Md. 301. 

Dean v. Anderson, 34 N. J. Eq. 496. 

Baker v. Baker, 2 S. D. 261. 

King v. Williams, 66 Ark. 333. 
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There can be no doubt upon the authorities 
that where one party advances money to another 
upon the faith of a verbal agreement by the latter 
to secure its payment by a mortgage on certain 
lands, but which is never executed, or which, if ex- 
executed, is so defective or informal as to fail in 
effectuating the purpose of its execution, equity 
will impress upon the land intended to be mort¬ 
gaged a lien in favor of the creditor who advanced 
the money for the security and satisfaction of his 
debt. This lien attaches upon the pajrment of the 
money, and, unless there is a waiver of it' express 
or implied, remains and may be enforced so long as 
the debt itself may be enforced. . . . The doc¬ 

trine of equitable mortgages is not limited to written 
instruments intended as mortgages, but which by 
reason of formal defects cannot have such opera¬ 
tion without the aid of the court, but also: to a very 
great variety of transactions to which equity attaches 
that character. It is not necessary that such transactions 
or agreements as to lauids should be in writing in order 
to take them out of the operation of the Statute of 
Frauds for two reasons, first, because they are com¬ 
pletely executed by at least one of the parties and are 
no longer executory and, secondly, because the statute 
by its own terms does not affect the power which courts 
of equity have always exercised to compel specific per¬ 
formance of such sigreements.” Sprague v. Cochran^ 
144 N. Y. 104. i 

In Hughes v. Mullaney, 92 Minn. 485, the plaintiff, 
being unfamiliar with business, entered into an oral 
agreement ^\dth the defendant and his wife, to the effect 
that, if she would lend them money for the purpose of 
helping them buy a home, they would secure the money 
so lent as soon as they received title to the property. 
The money was accordingly lent. Held, that a cause of 
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action arose in the plaintiff to have the amount of the 
loan adjudged a lien upon the property and that the 
same be sold to satisfy the lien. 

The defense of the statute of frauds cannot be set 
up against an executed contract. 

Campbell v. Willis^ 53 App. D. C. 296. 

Bibb V. Allen, 149 U. S. 481. 

The existence of a contract is not an indispensable 
element of an equitable lien. Such lien may arise 
wholly from considerations of right and justice and 
the application to particular facts of the maxims which 
lie at the foundation of equitable jurisprudence. 

Lindell v. Lindell, 150 Minn. 295. 

Klaustermeyer v. Trust Co., 89 Ohio St. 142. 

Westall V. Wood, 212 Mass. 540. 

Foster v. Lumber Co., 123 S. E. 50. 

Connecticut Co. v. R. Co., 94 Conn. 13. 

Society of Shakers v. Watson, 68 Fed. 730. 

Sieg V. Greene, 225 Fed. 955. 

Mr. Justice Story, in Mitchell v. Winslow', 2 Story 
630, said: 

‘ ‘ It seems to me a clear result of all the authori¬ 
ties, that whenever the parties by their contract, 
intended to create a positive lien or charge, either 
upon real or personal property, whether then 
owned by the assignor or contractor, or not, or if 
personal property, whether it is then in esse or 
not, it attaches in equity as a lien or charge upon 
the particular property.’^ 

And in Flagg v. Mann, 2 Sumner 486, Mr. Justice 
Story said: 
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‘‘If a transaction resolves itself into a security, 
whatever may be its form, and whatever name 
the parties may choose to give it, it is in iequity a 
mortgage.’^ 

Etfect must be given to the intention of the parties. 

Wayt V. Carwithen, 21 W. Va. 516. 

Knott V. Mfg, Co,, 30 W. Va. 790. 

Sprague v. Cochran, 144 N. Y. 104. i 

Ketchum v. St, Louis, 101 U. S. 306. 

Hurley v. Railway Co., 213 U. S. 126. 

Woarms v. Hammond, 5 App. D. C. 338. 

Whether J., the purchaser of land, W’ho gave to M., 
who furnished the purchase money, a note reciting a 
promise of J. to pay M. such amount for the purchase 
money of said land, intended to give M. an equitable 
mortgage on the land, is to be determined from evi¬ 
dence aliunde the writing. 

Jones V. Kennedy, 35 Southern (Ala.) 465. 

That the tendency of the courts is to extend^ rather 
than restrict, the application of this equitable doctrine, 
is illustrated by the case of Winton v. Amos, 255 U. S. 
373. 

I 

I 

The fact that ’’The Most Worshipful Grand Lodge 
of Free, Ancient and Accepted Masons”— a non-stock 
corporation—employed this method of borrowing and 
securing the repayment of money needed for the pur¬ 
chase, equipment and maintenance of the Lodge’s prop¬ 
erty is significant. The issuing of these certificates, 
in the circumstances, meant “something” (105 U. S. 
401). The parties, unfamiliar with business and inops 
consilii, may well have looked upon these stockholders 





20 


as tlie ‘‘real owners of the property”, (62 Ohio St. 189 
and 53 Vt. 519, cited in 199 U. S. 148). If the officers 
and agents of the corporation intended by this crude 
method to give these quasi stockholders an interest in 
and lien upon the property, for their security and pro¬ 
tection, surely, that which was intended to be done 
should be recognized and sanctioned by the Court and, 
as between the parties, regarded as done; especially 
in view of the violation of the condition upon which the 
arrangement was made. 

Ketclium v. St. Louisy 101 U. S. 306. 

Hurley v. A. T. & S. F. Ry. Co.y 213 U. S. 126. 

Respectfully submitted, 

A. Leftwich Sinclair, 
Wm. Meyer Lewin, 
Attorneys for Appellants. 
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I 

1 

It is hard to find out from the Bill of, Complain 
whether the appellants sought relief in the court below 
as stockholders or as creditors of the appellee corpora¬ 
tion. 

Prayer 5 asks that “in the event of the foreclosure of 
the deed of trust [first trust on the real property belong¬ 
ing to the corporation] securing said note, the balance 
remaining may be applied to the proper debts due by said 
corporation, if any, and the residue distributed among 
the shareholders in their proportionate interests'' (Rec¬ 
ord, page 7). 

This is in effect a prayer for the dissolution jOf the cor- 


r-t- 
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poration, although, of course, the plaintiffs are not in a 
position, whether stockholders or not, to apply for any 
such relief, nor do they claim to be asking for a dissolu¬ 
tion. There is no suggestion of insolvency, nor have the 
provisions of the Code in relation to voluntary dissolu¬ 
tion been followed. (D. C. Code, Chapter XYIII, Sub¬ 
chapter 14.) 


II 

There is no reason in equity, tested by broad princi¬ 
ples of common sense, for the interposition of a court of 
equity in the situation shown by the bill as existing at 
the time of th.e institution of this suit. 

Here we have a solvent, going corporation, which it is 
alleged had borrowed money in amounts ascertained or 
easily ascertainable from certain persons; there is no al¬ 
legation that the corporation owned no other property 
except the real estate in which it is sought to establish 
liens; there is no allegation that the plaintiffs may lose 
the amounts they claim to have loaned unless these liens 
are established; the plaintiffs have never demanded any 
.-^iecurity for the payment of these loans and indeed THEY 
HAVE NEVER DEMANDED PAYMENT of these 
loans; THERE IS NO REASON WHY THEY COULD 
NOT GO TO THE CORPORATION AND COLLECT 
ANY MONEY OWED TO THEM. 

It is alleged in paragraph 5 of the bill that the “money 
is still due and unpaid'' (Record, page 4), but there is no 
claim that any of the plaintiffs has demanded payment 
of his money and has been refused. If such a case should 
occur, the remedy at law is plain, adequate, complete and 
effective. 

The appellants cannot blow hot and cold in the same 
breath. If they are stockholders, then there is no money 
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due them, unless the situation is such that ’a dividend 
ought to be declared. If they are creditors, their de¬ 
mands are simply and easily adjudicated. They can pro¬ 
ceed in the Municipal Court, according to the amounts 
they claim. The remedy there is cheap and expeditious. 
In a few weeks, before even a plea or answer is forthcom¬ 
ing in the Supreme Court, they could have a judgment 
and if that judgment be not paid, the same could at once 
be docketed in the Supreme Court and become a lien 
against any land that the defendant might possess. In 
this situation is there any need for the interposition of a 
court of equity? 

This action was based upon an express agi'eement set 
forth in the bill as follows: “in order to induce the said 
parties to lend the said money and to give them an in¬ 
terest in and lien upon the said property for their se¬ 
curity and protection, [the corporation] PROMISED 
THE SAID PARTIES AND AGREED WITHTHEM TO 
ISSUE TO SAID PARTIES CERTAIN CERTIFI¬ 
CATES OF SHARES IN SAID CORPORATION, and 
DID ACCORDINGLY, issue and deliver to thb said par¬ 
ties in consideration of the lending of said money by said 
parties, and to give them an interest in and lien upon the 
said property for their security and protection,” the said 
certificates (Record, page 4). 

This agreement was in parole. There is no pretense 
that the corporation ever, even in the most indefinite man¬ 
ner, offered or agreed to give any other or further se¬ 
curity or other or further “lien”; there is no pretense 
that it by word or deed led the persons who; loaned or 
“advanced” this m.oney to believe that the certificates 
were anything more than they showed on theic face that 
they were; there is no claim of fraud, misrepresentation 
or of advantage being taken on the part of anybody. 
Now the court is asked to say that the agreement was 
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something dilferent from what the parties at that time 
said it was and what the bill even now says it was. 

The inducement for the lending of the money was the 
promise to issue the stock, which promise was faithfully 
kept. That this sort of an arrangement will not create 
nor give rise to an equitable lien, is clear from all the 
authorities. As was said in the opinion on People's Elec¬ 
tric Ry. Co.: vs. iMcKeen Motor Car Co., 214 Fed., 73 at 
page 74: 

*T.iens mr.y be created by statute or by contract 
or may arise from the usage of trade or commerce. 
They are rights of property and not mere matters 
of procedure (The Lottawanna, 21 Wall, 558-679) 
and therefore the\" cannot be created here and there 
by the courts merely from a sense of justice in par¬ 
ticular cases." 

People’s Electric Ry. Co., vs. McKeen Motor 
Car Co., 214 Fed., 73-74. 

And in W’estinghouse Electric & Manfg. Co. vs. Brook- 
land Rapid Transit Co., C.C.A., 2d. Cir. 1920; 263 Fed., 
532-536: 


“In order to obtain equitable relief, or to estab¬ 
lish an equitable lien, the courts have been strict in 
uem.anding that, as a condition of such enforce¬ 
ment, the intention of the parties should be clearly 
found from the expression of their contractual re¬ 
lation as found in the contract and it must appear 
there is no vagueness as to the terms or substance 
of the agreement." (Citing in re, Stiger, 209 Fed., 
148; 126, C.C.A., 96.) 

Westinghouse Electric & Manfg. Co. vs. Brook- 
land Rapid Transit Co., 263 Fed., 532-536. 

A mere indulgence of the lender's expressed hope 
that a trust deed would be executed without “a certain 
promise to that effect" was held by this Court not to be 
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sufficient to create an equitable lien in Berl vs. Dulany, 
^2 App., D.C., 121. 

Besides not measuring up to any degree of certainty, 
the agreement was fatally insufficient to i create any 
charge upon real estate because not in writing. 

The subject of equitable liens has been fully set forth 
in the admirable treatise of Pomeroy, so often quoted 
with approval by the courts. He says: 

.express e.xecutory agreement" IN 

WRITING, whereby the contracting: party suf¬ 
ficiently indicates an intention to make some par¬ 
ticular property, real or personal, or fund therein 
described or identified, a security for a debt or 
other obligation, or whereby the party promises to 
convey or assign or transfer the property creates an 
eoT’itable lien. ... A merely verbal agreement 
may create a similar lien upon personal property.'’ 

Pomeroy, Equity Jurisprudence, : Vol. Ill, 
par, 1235. 

The cases in which equity creates equitable liens ex 
aequo et bono, are settled upon general principles of jur- 

risprudence, and not, as has been said, ‘‘here and there,” 

} 

to satisfy the chancellor’s ideas of particular cases. 
(People’s Electric Ry. Co. vs. McKeen Motor Car Co., 214 
Fed. 74.) They are summed up in Pomeroy (par. 1239) : 

‘Tn addition to the general doctrine that equitable 
liens are created by executory contracts, . . . . 
there are some instances where equity raises simi¬ 
lar liens, without agreement therefor between the 
parties, based upon general considerations of jus¬ 
tice (ex aequo et bono) or upon the particular equit¬ 
able principle that he who seeks the aid bf equity in 
enforcing some claim must himself do equity.” 

Pomeroy, Equity Jurisprudence, Vol. Ill, par. 
2479, 2480. 

These cases he states to be: 1. WTiere there have 
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been expenditures by one of several joint owners for the 
improvement of the joint property. 2. Where a party 
innocently and in good faith under a mistake as to the 
true condition of the title makes improvements, and the 
real owner seeks the aid of equity to establish his claim. 
3. Expenditures by a life tenant holding under a will to 
complete permanently beneficial improvements com¬ 
menced by the testator. All the other cases mentioned 
by the learned author concern personalty. 

In the classes of cases mentioned, equity created a lien 
in the absence of an agreement; but where there is an 
agreement, the court will not treat that agreement as 
something different from what it actually is. 

In the case of Long vs. Scott, 24 App. D.C., 1, this 
Court had before it a case where part of the purchase 
money had been paid by the complainant under AN EX¬ 
PRESS AGREEMENT, although not in writing, that she 
should receive a life estate, IN CONSIDERATION OF 
HER CONTRIBUTION. It is not alleged in the present 
case that the money was loaned in consideration of any 
promise to do anything but give the certificates of shares 
of stock, which w'ere given. It is net shown what part 
of this money was used or was to be used in the purchase 
of said real estate; it is not claimed that it all went into 
the purchase or improvement of this property; but from 
anything that is said in the bill, any part of it may have 
been used for the purchase of personal property for the 
“equipment of said property (Rec., page 4, par. 5) ; 
nor is it set forth what amount w’as paid for the build¬ 
ing, nor whence the balance of the purchase price came. 

The allegation that the defendant corporation “in or¬ 
der to give them [the appellants] an interest in and lien 
upon the said property.'' (Rec., page 4, par. 5), is a mere 
conclusion of the pleaders. There is no allegation that 
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the corporation promised or agreed or led the appellants 
to believe that it would secure or attempt to secure the 
repayment of this money by any sort of charge against 
the real estate; there is no allegation that theicorporation 
intended to do so or led the appellants to believe that it 
intended to secure this money, part of which according to 
the bill was to go for the ''maintenance and equipment"' 
of the building, by a charge upon the realty., If the ap¬ 
pellants believed or were led to believe that they were 
entitled to such security, why was there no demand for 
same before suit was brou^t? 

The allegation of paragraph 5 (Rec., page 4) is that 
‘'divers" persons lent "divers" sum of money to the cor¬ 
poration and that certificates of certain "par values" 
were issued; but it is not claimed that such persons paid 
the amounts set forth as the par value, nor is it shown 
what amounts they did pay. Some parts of the alleged 
agreem.ent upon which the money was lent are set forth 
in paragraph 5 of the bill; and then we are told in para¬ 
graph 7 (Rec., page 6) that there was still another "con¬ 
dition" to said loans. But nowhere is there any attempt 
on the part of the pleader to set forth even in substance 
the whole agreement, whatever it may have been. 

"It" (specific performance), said Mr. Justice Har¬ 
lan, in Hennessy vs. Woolworth, 128 |U.S., 433; 
"should never be granted unless the terms of the 
agreement sought to be enforced are clearly proved, 
or where it is left in doubt whether the party against 
whom such relief is sought in fact made such an 
agreement." 

Hennessy vs. Woolworth, 128 U.S., ;438. 

In this case the terms of the agreement have not been 
alleged, and the bill does not aver in terms that the cor¬ 
poration made any promise or agreement to give the ap¬ 
pellants a lien. 
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As was said by Mr. Justice Morris of the bill in Ches¬ 
ter vs. Morgan: 

“The bill is remarkably and most extraordinarily 
vague and indefinite, where certainty was easy, and 
entire accuracy of statement was in control of the 
complainant.’’ 

Chester vs. Morgan, 11 App. D.C., 441. 

[II 

To apply to this case the language used by the late 
Mr. Justice Barnard of our Supreme Court in a case re¬ 
ported in the Washington Law Reporter: 

“It is reasonable to suppose that if either party 
insists upon the performance of the contract he 
must make his demand that it be performed within 
a reasonable time from the date of its acceptance.” 

Bryant vs. Plummer, et al., XXXVIII Washing¬ 
ton Law Reporter, 96. 

In this case nobody in interest had ever asked for any 
lien from the 25th day of April, 1921, until after the 
corporation attempted to refinance its property so as to 
pay off the holder of the note secured by the existing 
trust who was demanding his money at the time of the 
filing of the bill (Record, pages 3 and 9). Is it not clear 
from the bill that the sole intention of the appellants was 
to embarrass the corporation in refinancing the property 
by a “Es pendens**? At any rate they have delayed this 
claim until there was a substantial change in the situa¬ 
tion of the parties, and then have made it, not by a de¬ 
mand on the corporation—which we cannot assume would 
not have been complied with had it been right and just 
to do so—not by a demand for their money, but by a 
proceeding by which they seek to have a court of equity 
so encumber this property with “liens” and vexatious 
litigation that it would prevent the borrowing of money 
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on a first trust and inevitably result in the; sale of the 
property under a foreclosure. ; 

. “A party coming to a court of equity! for specific 
performance must show that there is: equity and 
good conscience is support of his claini for relief, 
and that his application is made within reasonable 
time, in view of all the circumstances of the case.'' 

Barbour vs. Hickey, 2 App., D.C., 207. 

It is respectfully submitted that the decree below was 
right and should be affirmed. 

Respectfully submitted, 

BENJ. L. GASKINS, 

Attorney for Appellees 
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